IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK SEXTON ENTERS., | NC
t/a SOVMER MAI D
CVIL ACTI ON
V.
NO. 97-7104
SOCI ETE DE DI FFUSI ON :
| NTERNATI ONALE AGRO- ALI MENTAI RE :
(SODI AAL), SODI AAL NCRTH :
AMERI CAN CORPORATI ON, SCDI AAL
ACQUI SI TI ON CORPCRATI ON AND
KELLER s BAR/ HOTEL

MEMORANDUM

WALDVAN, J. August 20, 1999

Plaintiff has asserted cl ai ns agai nst defendants
Societe de Diffusion Internationale Agro-Alinmentaire
(" SODI AAL- France"), SODI AAL North America Corporation ("SNAC'),
SODI AAL Acqui sition Corporation ("SAC') and Keller’s Bar/ Hot el
("Keller’s"™) for breach of contract, tortious interference with
plaintiff’s "economc relationship" wth its custoners and
vi ol ation of the Robinson Patman Act, 15 U.S.C. 8 13a. Presently
before the court is the notion of defendants SODI AAL-France and
SAC to dismss for |lack of personal jurisdiction pursuant to Fed.
R Gv. P. 12(b)(2).

Plaintiff is a Pennsylvania corporation which produces,
packages and di stributes dairy products under the brand-nane
Sommer Maid for sale in the Mddle-Atlantic region. Keller's has
been an uni ncorporated division of defendant SNAC since its

purchase from Borden’s on Decenber 29, 1989 as part of a



$42, 356, 000 acquisition. SNAC is a Delaware corporation with its
princi pal place of business in Harleysville, Pa. SNAC packages
and markets butter and other dairy products. SNAC is a wholly
owned subsidiary of SAC which is a holding conpany forned solely
for the purpose of acquiring the shares of stock of SNAC. SAC is
a Del aware Corporation. It conducts no business directly and has
no enpl oyees or property. It is wholly owned by SCDI AAL- France.
SODI AAL- France is a French agricultural cooperative engaged in,

inter alia, the collection and processing of mlk products. It

has no office, enployees or property in the United States and has
never engaged in business activity here.

Plaintiff clains that it entered into an oral agreenent
wth Keller’'s in late 1989 or early 1990 under which Keller’s
woul d package a substantial portion of Sommer Maid butter in
exchange for the provision by plaintiff of skilled enpl oyees to
Keller's and a transfer of plaintiff’s equipnent to Keller’s.
This was the only equipnent of its kind in existence east of the
M ssissippi River. Plaintiff also granted Keller’s perm ssion to
order Sommer Made packaging materials froma third-party that
produced t he packaging with other equi pnent owned by plaintiff.
Keller’s prom sed not to solicit plaintiff’s custoners or target
its portion of business fromthe parties’ shared custoners.

Plaintiff claims that in 1993 Keller’s began soliciting

business fromplaintiff’s custoners in violation of the



agreenent. Keller’'s also allegedly disclosed to plaintiff’s
custoners that Keller’s packaged plaintiff’s product and raised
prices for products sold to plaintiff to rates higher than
Kell er’s charged ot her custonmers. Plaintiff clainms that these
actions were part of an effort to drive it out of business.

SODI AAL- France and SAC maintain that they do not have
forum contacts sufficient to sustain personal jurisdiction over
t hem

Plaintiff has been permtted the opportunity to engage
in discovery to support its jurisdictional allegations. To
withstand the Rule 12(b)(2) notion, the plaintiff bears the
burden of nmaking at |least a prinma facie show ng of personal
jurisdiction with affidavits or other conpetent evidence. See

Ball v. Metallurgi e Hoboken-Overpelt, S. A, 902 F.2d 194, 197 (2d

Cr. 1990); Tine Share Vacation Cub v. Atlantic Resorts, Inc.

735 F.2d 61, 66-67 n.9 (3d Cr. 1984); Arch v. Anerican Tobacco

Co., 984 F. Supp. 830, 834 (E.D. Pa. 1997). To nake such a
showi ng, a plaintiff nust denonstrate "with reasonabl e

particularity" contacts between the defendant and the forum
sufficient to support an exercise of personal jurisdiction.

Mell on Bank (East) PSEFS Nat’l Ass'n v. Farino, 960 F.2d 1217,

1223 (3d Cir. 1992). Merely re-stating the allegations in the
pl eadings will not enable a plaintiff to withstand a Rul e

12(b)(6)(2) notion. Tinme Share Vacation Cub, 735 F.2d at 66.




General personal jurisdiction may be established by
showi ng that a defendant conducts a continuous and systematic

part of its business in the forum Fields v. Ranada Inn, 816 F

Supp. 1033, 1036 (E.D. Pa. 1993). Contacts are continuous and
systematic if they are "extensive and pervasive." 1d.
Specific personal jurisdiction nmay be established by
show ng that a defendant undertook sone action by which it
purposefully availed itself of the privilege of conducting
activities within the forum thus invoking the benefits and

protections of the laws of the forum Hanson v. Denckla, 357

U S 235, 253 (1958). To invoke specific jurisdiction, a
plaintiff’s cause of action nust arise fromor relate to the
defendant's forumrel ated activities, such that the defendant
shoul d reasonably anticipate being haled into court in the forum

Hel i copteros Naci onales de Columbia, S.A. v. Hall, 466 U S. 408,

414 n. 8 (1984); Worldw de Vol kswagen Corp. v. Wodson, 444 U.S.

286, 297 (1980); North Penn Gas Co. v. Corning Natural Gas Corp.

897 F.2d 687, 690 (3d Gir.), cert. denied, 498 U S. 847 (1990).

A determ nation of whether sufficient mninmmcontacts exi st
essentially involves an exam nation of the relationship anong the

defendant, the forumand the litigation. Shaffer v. Heitner, 433

U S. 186, 204 (1977).
Once a showi ng of sufficient mnimum contacts has been

made, a court may find that an exercise of personal jurisdiction



i s neverthel ess inconpatible with due process upon the
presentation of conpelling evidence of other factors which woul d
make an order requiring a defendant to litigate in the chosen
foruminconsistent wwth "fair play and substantial justice." See

Vetrotex Certainteed v. Consolidated Fiber glass, 75 F.3d 147,

150-51 (3d Gr. 1996); D A neida v. Stork Brabant B.V., 71 F.3d

50, 51 (1st Gr. 1995), cert. denied, 517 U. S. 1168 (1996); G and

Entertai nnent Goup, Ltd. v. Star Media Sales, Inc., 988 F. 2d

476, 481 (3d Cr. 1993). The factors generally considered are
the burden on the defendant to litigate in the forum the
interest of the forumstate in the litigation, the plaintiff's
interest in obtaining neaningful relief, the general interest in
obtai ning efficient resolution of controversies and any nutual
interest of the various states in furthering any rel evant
underlying social policies. 1d. at 483.

That a court has personal jurisdiction over an all eged
conspi rator does not confer jurisdiction over an all eged co-
conspirator which does not itself have sufficient m ninmum

contacts with the forum Murray v. National Football League,

1996 W. 36391, *15 (E.D. Pa. June 28, 1996); Hawkins v. Upjohn

Co., 890 F. Supp. 601, 608-09 (E.D. Tex. 1994).
Plaintiff contends that SNAC is the alter ego of SAC
and SODI AAL- France and that SNAC s forum contacts may thus be

imputed to them



"CGenerally, a foreign corporation is not subject to the
jurisdiction of the forumstate nerely because of its ownership
of the shares of stock of a subsidiary doing business in that

state." Lucas v. @Qlf & Western Indus., Inc., 666 F.2d 800, 805-

06 (3d Cir. 1981) (internal quotations omtted); see also dark

v. Matsushita Elec. Indus. Co., 811 F. Supp. 1061, 1067 (M D. Pa.

1993) (even one hundred percent ownership is not sufficient).
Where, however, the subsidiary is nerely the "alter ego"” of the
parent corporation, its forumcontacts nmay be attributed to the

parent. See Arch, 984 F. Supp. at 837; Brooks v. Bacardi Rum

Corp., 943 F. Supp. 559, 562 (E.D. Pa. 1996).
Alter ego status, however, requires nore than a cl ose
relationship or coordination and cooperati on anong the parties.

See Katz v. Princess Hotels Int’l, Inc., 839 F. Supp. 406, 410-11

(E.D. La. 1993); Hopper v. Ford Mdtor Co., 837 F. Supp. 840, 844
(S.D. Tex. 1993). Overl apping boards of directors and conmon
of ficers, although relevant to the inquiry, are not enough to

render one entity the alter ego of the other. See Arch, 984 F.

Supp. at 838; dark, 811 F. Supp. at 1068; Dutoit v. Strategic

Mnerals Corp., 735 F. Supp. 169, (E.D. Pa. 1990), aff'd, 922

F.2d 830 (3d Gr. 1990); Dickson v. The Hertz Corp., 559 F. Supp.

1169, 1174 (D.V.I. 1983).
Di sregard of the subsidiary's corporate formalities or

pervasive control by the parent is required to nake the



subsidiary its alter ego for the purpose of inputing forum
contacts. See Arch, 984 F. Supp. at 837; Brooks, 943 F. Supp. at
562-63. "[T]he degree of control exercised by the parent nust be
greater than normally woul d be associated with conmon ownership

and directorship." Hargrave v. Fibreboard Corp., 710 F.2d 1154,

1160 (5th Gr. 1983). See also Craig v. Lake Asbestos of Quebec,

Ltd., 843 F.2d 145, 152 (3d G r. 1988) (applying sane standard in
addressing propriety of piercing corporate veil); Arch, 984 F.

Supp. at 837 (follow ng Hargrave); Savin Corp. v. Heritage Copy

Prods., Inc., 661 F. Supp. 463, 469 (MD. Pa. 1987) (sane).

Plaintiff suggests SODI AAL- France and SAC have
exerci sed pervasive control over SNAC through Robert Brzusczak.
M. Brzusczak has been a director of SAC and a director of SNAC
since February 1, 1993. Since that tinme M. Brzusczak has al so
been Vi ce-President and Treasurer of SNAC, and was del egated by
the SNAC board to perform oversight functions and ot her
responsibilities of the CEO at tinmes when that position was
vacant. There is substantial overlap between the directors and
officers of SNAC and of SAC and SODI AAL- France.*

Plaintiff submts an affidavit of R chard Sterling who

states that he applied in February 1993 for the position of CEO

The directors of SNAC are Gerard Budin, N colas LeChatelier
and Robert Brzusczak. All three are directors of SAC. M. Budin
is also a director of SODI AAL-France. The officers are N col as
LeChatelier, Robert Brzusczak, Patrick Julien and Burton Alter.
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of SNAC and was thereafter interviewed by M. Brzusczak. M.
Brzusczak stated during the interview that he had the authority
to make the hiring decision and that whoever was hired for the
position would "report directly to SODI AAL in France." M.
Brzusczak stated that he had been "traveling in and out of the
United States working with Kellers."

That a director and ranking officer of SNAC was
authorized to hire a CEO for SNAC is not renmarkable. That a
director or officer of SNAC was "working with Keller’'s," a
division of SNAC, is also hardly remarkable.

That the CEO of SNAC in fact reported directly to
SODI AAL coul d be significant. M. Sterling, however, was not
hired and thus did not report to anyone at SNAC or SODI AAL. O
significance is the affidavit of Gary Rhodes, also submtted by
plaintiff. M. Rhodes was in fact hired and served as the CEO of
SNAC from June 1993 to August 1996. M. Rhodes states that he
"took direction regarding the managenent of SNAC directly from
M. Brzusczak and the board of directors of SNAC, " which then
i ncluded M. Brzusczak. There is nothing remarkabl e about the
CEO of SNAC taking direction fromthe directors of SNAC. Philip
Kane avers that follow ng the departure of M. Rhodes, he and the
ot her SNAC managers have nade the day to day busi ness deci sions
for SNAC subject to oversight by M. Brzusczak and the ot her SNAC

directors.



Plaintiff also submtted a February 10, 1993 nenorandum
from M chael Copertino, Adm nistrative Manager of SNAC
indicating that M. Brzusczak had approved wage increases for
non-uni on enpl oyees and would shortly review increases for
manageri al enpl oyees. Particularly during the search for a CEO
for SNAC, there is nothing remarkabl e about a director or officer
of SNAC undertaking responsibility for review ng and approving
pay raises for SNAC enpl oyees.

Plaintiff seenms particularly to rely on the fact that
M. Brzusczak used stationery with the "SCDI AAL" | ogo, shared by
SODI AAL, SNAC and SAC, bearing the address of SODI AAL-France in
writing on June 11, 1993 to Ken Northway, General Manager of
Mayfair Creanery, a division of SNAC. That M. Brzusczak, when
wor ki ng from France, used a piece of stationery with the SODI AAL-
France address is sinply not evidence that it was pervasively
controlling SNAC or that any corporate formalities were being
ignored. |Indeed, the content of this letter belies such a
suggesti on.

M. Brzusczak wote to inform M. Northway that "M.
Gary Rhodes is comng in[to] SNAC as CEQO' and "will have ful
authority over Mayfair Creanery operations."” That a director of
SNAC aut horized to recruit a CEO for SNAC woul d advi se a SNAC
di vi si on manager of the selection of the CEO who woul d have "full
authority" over SNAC operations does not suggest any disregard of

SNAC s corporate formalities or control of SNAC by SODI AAL-France



or SAC, let alone control "greater than normally would be
associated wth common ownership and directorship.” See
Hargrave, 710 F.2d at 1160.

That SODI AAL- France or SAC may be interested in the
state of affairs at SNAC woul d not denonstrate untoward control
A parent may properly be interested in and involved with a
subsidiary. Craig, 843 F.2d at 152. Conclusory statenents that
SODI AAL- France or SAC pervasively controll ed SNAC cannot
substitute for conpetent evidence of the actual exercise of such
control or that SNAC was operating as SODI AAL- France’s or SAC s
agent .

There is no evidence of the comm ngling of funds or the
di sregard of corporate formalities. SNAC maintains separate
books and records. There is no evidence that SNAC is
undercapitalized. To the contrary, it appears to have
substantial assets. SNAC owns its own equi pnent and facilities.
It has 200 enpl oyees, none of whom are shared with SODI AAL- France
or SAC. SNAC purchases no products from SCODI AAL- France or any of
its other subsidiaries. SNAC purchases it products in the United
States and markets them pursuant to marketing plans devel oped by
its own enpl oyees.

In short, plaintiff has not nade a show ng sufficient
to justify the exercise of personal jurisdiction over SCDI AAL or
SAC. Accordingly, defendants’ notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK SEXTON ENTERS., | NC
t/a SOVMER MAI D
CVIL ACTI ON
V.
NO. 97-7104
SOCI ETE DE DI FFUSI ON :
| NTERNATI ONALE AGRO- ALI MENTAI RE :
(SODI AAL), SODI AAL NCRTH :
AMERI CAN CORPORATI ON, SCDI AAL
ACQUI SI TI ON CORPCRATI ON AND
KELLER s BAR/ HOTEL

ORDER

AND NOW this day of August, 1999, upon
consideration of the Mdtion of defendants Societe de Diffusion
I nternational e Agro-Alinentaire and SCDI AAL Acqui sition
Corporation Dismss for Lack of Personal Jurisdiction (Doc. #27),
and plaintiff’s response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and Societe de Diffusion Internationale Agro-Alinentaire
and SODI AAL Acquisition Corporation are DI SM SSED as parties in

this action for |ack of personal jurisdiction.

BY THE COURT:

JAY C. VALDMAN, J.



